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The treatment by the courts of the English mortmain sta-
tutes, which imposed severe restrictions upon devises of land
to a charity, provided an apt illustration of this general principle
until those statutes were swept away in 1960.* Since, broadly
speaking, the policy was to prevent the excessive accumulation
of land by way of devise in the hands of perpetual bodies, it
followed that the decisive factor in considering the validity of
a charitable devise was not the domicil of the testator, but the
country were the land was situated. A devise or gift of English
land contrary to the statutes was void, even though valid by
the lex domidlii of the donor,2 but whether a gift of foreign land
was void for the same reason depended upon the lex situs.3

inref A somewhat troublesome case in this connexion is In re
p"rv Ejiercy* where an unduly ephemeral operation was allowed to

^ the foreign lex situs. The facts, so far as relevant to the present
discussion, were these: """

A testator, domiciled in England, devised his Sardinian land to
trustees upon trust for sale, and to hold the same until conversion and
the proceeds of sale after conversion upon certain trusts for his children
for their respective lives, with remainder to their issue. Italian law
would regard the children as entitled to their shares absolutely, since it
does not allow trusts of that kind to be imposed upon land in Italy.

The unsophisticated might conclude that the land must be
allowed to remain subject to Italian law, and that any move to
subject it, directly or indirectly, to the English trusts would be
contrary to principle as being a contravention of the lex situs.
North J,? however, was of a different opinion. He admitted,
indeed, that the land was subject to Italian law as long as it
remained unsold, but, apart from that concession, he directed
the trustees to sell the land and to hold the proceeds upon the
trusts declared by the will.. His reasoning, ingenious if not
sound, was that by Italian law it was not illegal for the testator
to direct the sale of his land, that Italian law qua theV<?# situs
would continue to govern the land in the hands of the purchaser,
but that it had nothing whatever to do with the proceeds of
sale, for by that time the land would have been placed outside
the scope of the will. But, by Italian law, the beneficiaries under

1  Charities Act, 1960, s. 38.

2  Curtis v. Hutton (i808), 14 Ves. 537; Duncan v. Lawson (1889), 41 Ch.D.
394*

3  In re Hoyles, Row v. Jagg, [1911]! Ch. 179. It seems no longer necessary to
consider the unsatisfactory decision in Canterbury (Mayor) v. ffiybum, [1895]
A.Q89(P.C.).                                                            * [1895] i 01.83.